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Alternative Documentation: Certification (SBA Form
2463) and SBA Negotiated Addendum
•

On January 1, 2017, the SBA Negotiated Addendum process was replaced with the SBA Addendum to Franchise
Agreement (“SBA Addendum”) for all cases. SBA is now temporarily revising the current policy to allow for the
use of an alternative to the SBA Addendum: a Certification by the franchisor together with the franchisor’s SBA
Negotiated Addendum. The SBA Negotiated Addendum must be an addendum that was developed by SBA and
the franchisor in connection with either a 2015 or 2016 version of a franchise agreement. If the franchisor does
not have an SBA Negotiated Addendum with a 2015 or 2016 date, this certification alternative cannot be used
and the lender must obtain the SBA Addendum.

•

The Certification (SBA Form 2463) will be executed by the franchisor and used with an SBA Negotiated
Addendum to resolve any affiliation issues that arise in a particular franchise agreement.www.sba.gov/forlenders. 1 Specifically, the franchisor will certify that SBA has previously reviewed its 2015 or 2016 franchise
agreement, including the SBA Negotiated Addendum, and determined that the Franchise Agreement with the
SBA Negotiated Addendum did not create an affiliate relationship between the franchisee and franchisor. The
franchisor will also certify that the terms of the loan applicant’s franchise agreement have not changed from
those of the 2015 or 2016 franchise agreement, as such terms relate to affiliation (as defined in 13 CFR part 121
and SOP 50 10) between the franchisor and the franchisee, and that the loan applicant’s franchise agreement
includes the SBA Negotiated Addendum. The Certification is attached to this Notice as Attachment 1 and will be
available on SBA’s website at

www.sba.gov
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Revisions to SBA Addendum to Franchise
Agreement (SBA Form 2462)
•

SBA has received numerous comments relating to the language in the SBA Addendum,
particularly the use of the terms “franchise agreement,” “franchisor,” and “franchisee,”
when the document is also required for license, dealer, distributor, jobber, or similar
agreements. SBA also identified other issues that needed clarification, including the
language discussing covenants and employment. The following changes have been
made to the SBA Addendum to clarify SBA’s intent
a)

b)

c)
d)
e)

The SBA Addendum now includes a drop down box to allow the entity to select the appropriate type of agreement (e.g., franchise,
license, jobber), and the proper titles of the parties to the agreement (e.g., franchisor/franchisee, licensor/licensee). The SBA Addendum
will also allow the manual entry of other types of agreements (e.g., member agreements), or to fill in a specific name of an entity, rather
than “franchisor.”
The language under the heading “Covenants” has been clarified to address any restrictions that may already be recorded against the
franchisee’s real estate. Any such restriction must be removed from the title in order for the Franchisee to obtain SBA-assisted financing.
The language under the heading “Employment” has been revised to clarify that for temporary personnel franchises, the temporary
employees will be employed by the Franchisee not the Franchisor.
The language regarding termination of the SBA Addendum has been clarified.
The signature blocks have been revised to include language stating the persons signing the SBA Addendum are authorized to do so.

www.sba.gov
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Applicants Operating with Multiple Agreements
•

In accordance with SOP 50 10 5(I), SBA requires a review of every agreement the Small
Business Applicant will operate under in order to determine if the agreement meets the
FTC definition of franchise and, if it does, SBA requires the use of an addendum to
resolve any affiliation based on franchise relationship issue. SBA recognizes that there
are situations where a Small Business Applicant may operate under one or more
agreements where some of the agreements (either individually or in the aggregate) do
not constitute a critical part of the Small Business Applicant’s total business operation.

•

Accordingly, SBA is revising its current policy as follows:
When an applicant franchisee operates under one or more agreements, SBA will only require review of the
agreement(s) (or product, service or trademark covered by such agreement(s)) that are critical to the Small
Business Applicant’s business operation in order to determine if the agreement(s) meets the FTC definition of a
franchise and, therefore, requires either (i) the SBA Addendum to Franchise Agreement or (ii) the Certification
with the SBA Negotiated Addendum. As a general rule, SBA considers agreements (or products, services or
trademarks covered by such agreements) to be “critical” when they account, individually or in the aggregate,
for at least 67% of the applicant’s revenues.

www.sba.gov
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Clarification to Required Documentation and
Timing
When reviewing an application for an SBA loan that involves a franchise relationship or agreement (whatever it may be called), 7(a) lenders and CDCs
must follow the process set forth below:
•
•
•

•

Determine whether the applicant has an agreement or relationship that is critical to its business operation and, if so, determine whether
it meets the FTC definition of franchise in 16 CFR § 436.
If the agreement meets the franchise definition, obtain either the SBA Addendum or the Certification and SBA Negotiated Addendum.
When processing under its delegated authority, the 7(a) lender or CDC must obtain an executed copy of the franchise agreement, either
the executed SBA Addendum or Certification and SBA Negotiated Addendum, and all other documents the franchisor requires the
franchisee to sign prior to any disbursement of a 7(a) loan and prior to closing a 504 loan. PCLP CDCs must provide the executed SBA
Addendum or Certification and SBA Negotiated Addendum to the SLPC prior to loan closing. In addition, the 7(a) lender and CDC must
ensure that the system meets all SBA eligibility requirements, and must review all other documents the franchisor requires the
franchisee to execute to ensure compliance with either addendum and SBA Loan Program Requirements (e.g., there are no restrictions
recorded against the real estate).
When submitting an application under non-delegated processing:
• the 7(a) lender must submit a copy of the agreement and the SBA Addendum or the Certification and SBA Negotiated Addendum
(whether executed or not), along with any related documents the franchisor requires the franchisee to execute with their loan
documentation to the LGPC;
• the CDC must submit a copy of the agreement and the SBA Addendum or the Certification and SBA Negotiated Addendum
(whether executed or not), along with any related documents the franchisor requires the franchisee to execute to the SLPC prior
to submitting the application for review. In addition, the executed SBA Addendum or Certification and SBA Negotiated Addendum
must be provided to the SLPC prior to loan closing.

In all cases, the franchise agreement, including any amendments and/or addenda, must be executed by the franchisor and the franchisee prior to any
disbursement on a 7(a) loan and prior to submitting the closing package to SBA for debenture funding on a 504 loan.

www.sba.gov
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Loan Authorization Language
•

SBA recognizes that, in some cases, an addendum is not executed prior to loan approval. SBA will
allow a 7(a) lender or CDC to submit a loan application without the executed addendum provided
the executed documents are obtained prior to any disbursement of a 7(a) loan and prior to closing
a 504 loan (as discussed above). In such cases, the following language must be manually inserted
into the Authorization Boilerplate:
7(a):
“Lender must obtain the executed Franchise Agreement, either (i) the SBA Addendum to Franchise Agreement (SBA Form 2462), or (ii) the
Certification (SBA Form 2463) and SBA Negotiated Addendum, and all other documents the franchisor requires the franchisee to sign prior to
any disbursement of Loan proceeds and retain in the loan file. Failure to obtain the executed documents may result in a denial of liability on
the guaranty.”
504:
“Franchise - CDC must obtain the executed Franchise Agreement, either (i) the SBA Addendum to Franchise Agreement (SBA From 2462), or
(ii) the Certification (SBA Form 2463) and SBA Negotiated Addendum, and all other documents the franchisor requires the franchisee to sign.”

•

This language will be manually inserted into the Authorization Boilerplate by the LGPC or SLPC for
non-delegated loans. For delegated loans, this language must be manually inserted into the
Authorization Boilerplate by the lender or PCLP CDC. The language can be manually inserted into
the “prior to closing” section of the 7(a) or 504 Authorization Boilerplate by clicking “Edit” and
adding the language above.

www.sba.gov
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FRANCHISOR CERTIFICATION

www.sba.gov

8

ADDENDUM TO FRANCHISE AGREEMENT

www.sba.gov
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ADDENDUM TO FRANCHISE AGREEMENT
(Cont.)

www.sba.gov
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Questions?
Franchise Notice 5000-1941

Please send all your
FRANCHISE questions to:
FranchiseFY2017@sba.gov
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